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How To Counter Product Counterfeiting 
 
 
Law360, New York (August 27, 2013, 12:35 PM ET) -- I harbor this strange memory of visiting Manhattan 
in the 1980s, and observing a street vendor who marketed to passersby with a more open variation of 
the tactics employed by Lefty the Salesman from “Sesame Street.” Behind him was a plywood A-frame 
stand on which he had hung wrist watches and a blaze orange poster board sign reading “Rolex watches 
$150” written in black marker. I remember wondering how long it would take before the minute hand 
broke or the buffing compound used to shine the metal watchband would rub off onto the arm of the 
wearer. But I also wondered whether anyone really bought these watches, and whether one could make 
a decent living with this particular business model. 
 
Fast forward 25 years. I don’t know if this particular street vendor still sells “Rolex” watches, or even 
what the current price would be. Nor do I know if this particular vendor was able to retire early; he 
probably went on to sell mortgage-backed securities. But I do have a sense that he was ahead of the 
curve, at least insofar as his dealings in counterfeit merchandise. And yes, people really buy this stuff 
(you already have, you just may not know it yet) and, yes, one can make a very decent living with this 
particular business model — read on. 
 
These days, product counterfeiting is big business, with some U.S. government estimates indicating that 
counterfeit merchandise sales per year reach more than $250 billion. And some of the players might 
surprise you — organized crime syndicates, terrorist organizations, foreign governments and even the 
overseas manufacturers of bona fide goods, who simply switch production from bona fides to 
counterfeits during the third shift. Why? Minimal investment, low risk and high reward. 
 
Think about it — governments are not serious about stopping the problem (especially if they’re in on it), 
and it’s primarily up to brand/trademark owners to self-police their brands (good luck finding the source 
and serving them with a trademark infringement suit). Even in the rare case that a counterfeiting 
organization is caught, it faces what — seizure of the merchandise, a civil fine, and maybe a proprietor 
or two will spend a few years in the clink? Stated succinctly, from the criminal’s perspective, product 
counterfeiting is good work if you can get it. 
 
As a side benefit to product counterfeiting, such products can be (and in fact, generally are) sold in the 
normal stream of commerce, and for sophisticated knockoffs, few people — the authorities included — 
can tell the difference. Just to get a flavor for the scope of the problem, consider that the U.S. 
government estimates that a percentage of counterfeit parts are in just about everything you use, from 
the computer you are using to read this, to the smartphone clipped to your belt, to the airplane you flew 
on last week, to the shampoo used to wash your hair this morning, to the medicine in your bathroom 
cabinet. 
 



 
Concerning counterfeit medicines, the World Health Organization estimates that about 10 percent of 
the drugs on the market are counterfeit, with a staggering 60 percent of such “drugs” containing no 
active ingredient whatsoever. Oh, and those counterfeit parts — they have been known to fail or burn 
on occasion; they just don’t tell you about those incidents. In fact, some of them aren’t even the correct 
part for the purpose for which they are being used (i.e., the counterfeiter had no clue either). So be 
careful the next time you pop an aspirin tablet on an airplane while secretly sending text and email 
messages from your phone during the flight. 
 
By now you may be asking why, aside from the possibility of having floor wax in your toothpaste, should 
you or your clients care? The answer is that if your product has significant sales or market share (or in 
some cases, even if it doesn’t), it is being or will soon be counterfeited. This means lost sales, loss of 
good will when poor performance hits the newswire or the blogosphere, and maybe even product 
liability exposure for failure to maintain quality assurance in your use of counterfeit heating elements 
that caused someone’s coffee to be too hot. You or your clients need to care. 
 
Well, actually you need to care and be proactive in countering the counterfeiting, lest even a small 
problem balloon into an expensive and unstoppable one. In the age of the Internet, 3-D printing, and 
global commerce, product counterfeiting can be difficult to avoid and even more difficult to eradicate 
once initiated. And in many cases, counterfeit sales will not be confined to the United States borders. 
Particularly for small and mid-sized manufacturers, the cost of containing or scaling back widespread 
counterfeiting that has taken root can rival their normal operating budget. 
 
Consider: Depending on international demand (or the demand for parts that end up in items that have 
international demand), counterfeit products may enter a substantial number of countries around the 
world. As well, sophisticated counterfeiters will switch to the next best market in the event that 
concentrated enforcement efforts make their preferred market less lucrative. And for popular items, 
every time you stop one counterfeiting outfit, a new one won’t be far behind, ready to step in and fill 
the void. 
 
With respect to product counterfeiting, prevention represents the most economical countermeasure, 
though complete avoidance may not be possible or realistic. Nevertheless, there are several general 
strategies manufacturers can and should employ and, as a bonus, not all of them cost money. 
 
In the first place, start from within. To be successful, an anti-counterfeiting strategy should involve 
everyone, including employees, officers, vendors, distributors and retailers. Make it known that 
everyone has a horse in this race, and that every counterfeit product represents a lost sale affecting 
everything from wages to benefits to job security. Everyone in the chain should be familiarized with 
brands, trademarks, product good will, and intellectual property protection policies, and should be 
encouraged to keep a watchful eye, for example, at trade shows, in retail show rooms, on eBay, on 
Amazon, on Craigslist, and in other places counterfeit merchandise is sold. 
 
Consider incentive programs. And stress care and awareness of surroundings in public: Have you noticed 
the person who keeps looking over your shoulder on the airplane to read your laptop screen? How 
secure is that Wi-Fi connection through which you just accessed your company’s secure servers? Private 
eyes are watching you. Really. 
 
 
 
 
 
 
 



 
Next, keep your friends close. Create written, easy-to-understand brand protection and anti-
counterfeiting policies and establish zero tolerance for violations. Consider limiting or reducing the 
number of vendors, suppliers and distributors, and consider exclusive arrangements if appropriate. 
Then, check the background of those on your short list, reserve your right to periodically audit them, 
and don’t be afraid to use it. The further from your direct control your business partners are, the more 
vigilance you may need to employ. But be nice, and make them feel part of your team. They’re on the 
front lines, and are in a position to apprise you of new orders from, or a large volume of shipments of 
the same parts or raw materials you use to (hint) purchasers in China. 
 
Perhaps the most important strategy is to enlist your customers, who in most cases are familiar with 
your product and will notice if something is amiss. In fact, most counterfeit products will be uncovered 
by your customers. Thusly, provide them with an inviting process to inform you of counterfeit 
merchandise. Establish user-friendly vehicles to report known or suspected counterfeit goods or sources 
such as a telephone hotline, website or even a specialized social media page, and ensure that legitimate 
reports receive a personalized response. Establish rewards for good information and leads, and have 
someone follow up with customers who care enough to provide you with such information, making 
these customers feel a part of the team. 
 
Next, get more mileage out of your trademarks. If you haven’t already, obtain a federal registration 
and/or extend registration to at least those international jurisdictions where you intend to market in the 
future, where you manufacture, and where you export. For many countries, registration is a prerequisite 
to enforcement against counterfeiters. Then, record your trademarks with the government customs 
agency in such jurisdictions, which will enable or enhance seizures of counterfeit imports and exports. 
 
Relatedly, partner with law enforcement agencies both here and abroad. In the United States alone, 
there is a whole alphabet soup of law enforcement agencies that can assist with prevention and 
remediation efforts, and all have been given a budget and edict to assist with anti-counterfeiting efforts. 
Best of all, they work for tax dollars and sandwiches. 
 
Think of it this way, there are millions of brands out there, and how might you devote more limited law 
enforcement resources to helping protect your brand? Answer: Reach out to these agencies, enlist their 
interest and help, and provide them with educational seminars (here’s where you buy lunch and bring 
sandwiches) during which you explain your particular counterfeiting problems and the economic impact 
of such counterfeiting on your employees (i.e., humanize it), and teach the agents what you know about 
knockoffs of your products, such as known points of origin and features that distinguish bona fide 
products from fakes. Periodically circle back with your contacts, and always follow up. One goal should 
be to show these law enforcement agencies that you take counterfeiting seriously, and that you 
appreciate their efforts in assisting you. 
 
On the subject of distinguishing bona fide products, consider that counterfeiting outfits are often well-
funded and increasingly sophisticated. Advancing technology and the availability of information makes 
product counterfeiting easier. Therefore, it is critical that you stay one step ahead of would-be 
counterfeiters. Do so, for example, with authentication technologies such as (low-tech) unique designs, 
hidden marks or features, security graphics or holographs, and (high-tech) embedded RFID chips, hidden 
laser markings or etchings, bio signatures or chemical signatures of the raw materials, and biomarkings. 
By all means, periodically change the type or location of a marker, but remember to notify any law 
enforcement agency partners of the changes. 
 
 
 
 
 



 
Finally, don’t go it alone. Networking, even with your direct competitors, allows you to share resources, 
information and strategies toward a common goal of eradicating counterfeiting (if they are 
counterfeiting you, they are counterfeiting them too, guaranteed). Joint efforts may have the added 
benefit of saving costs and resources as well. In addition, utilize industry trade groups and join anti-
counterfeiting organizations, which may offer information, networks, and resources to assist in your 
anti-counterfeiting efforts. 
 
Product counterfeiting will persist and grow for the foreseeable future. The task of stopping the 
counterfeiting falls largely on the shoulders of brand owners, and the costs and burdens attendant to 
this task can be extraordinary. To mitigate costs, brand owners would do well to invest in prevention 
and take advantage of government resources. 
 
--By Brian A. Cocca, Stradley Ronon Stevens & Young LLP 
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